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ARGUMENT

Mid-Continent did something terribly wrong and atstions caused damage
to Sundown, as the jury found. Does Texas lawidea remedy for this wrong?
If not, Louisiana law does and should apply. Femtiiexas statutory law requires
an insurer to give a prompt and reasonable exptam#d the insured of any
settlement offer. The jury found Mid-Continent diidand that this failure
damaged Sundown. The jury’s finding of this faetsvsupported by
overwhelming evidence.

Response to Mid-Continent’s Statement of Facts

This appeal presents three basic issues. Thadipstrely legal: is there,
under any circumstances, a common law bad-faiiincdaainst an insurer in a
third-party case under Texas law? The secondgcelafilaw, is a legal issue
influenced by a few undisputed facts: if Texassteallow a claim, should
Louisiana law apply? The final issue concernséiversal of the jury verdict: was
there insufficient evidence to support the juryigling of a) violations of the
insurance code and b) producing cause?

The disputed facts of this case center on the fgsale and must be
evaluated under the principlesi®fennan’s Inc. v. Dickie Brennan & Co. In876
F.3d 356, 362 (5th Cir. 2004). These include:

» reviewingall of the evidence in the record;
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» drawingall inferences in favor of the nonmoving party (Sundiw
» not making credibility determinations;
* not weighing the evidence;
» disregardingall evidence favorable to the moving party (Mid-
Continent) that the jury is not required to belieard
» onlygiving credence to evidence supporting the mopady (Mid-
Continent) that is uncontradicted and unimpeacatbbast to the
extent that it comes from disinterested witnesses.
Mid-Continent’s brief violates every principle Bfennan’sby relying
almost exclusively on Haltom’s testimony which by wasnot required to
believe and ignoring all testimony and evidencefable to Sundown. Of the 149
citations to testimony in Mid-Continent’'s Statemeh#acts, nearly 65% are to the
testimony of one witness, Steve Haltom — the maa @richestrated Sundown’s
damages. 16% of the citations are to testimoryanfl Preston and 13% are to
testimony of Chris Leopold, both of whom were adegial to Sundown. Only 6%
are to testimony of witnesses who were either thsasted or aligned with
Sundown. Some of the worst instances of Mid-Camtiis slanted approach are
addressed below.

There was no agreement at the meeting of Octod#05 to follow Mid-

Continent’s so-called strateqy of “undercutting thess” by seeking out individual

(N2470718.2} 2



landowners to make side-settlements. Mid-Contidestribes this critical

meeting entirely through Haltom’s eyes. Yet th@sre many other witnesses who
attended this meeting and testified about it incigdary Frances Hermes, Gary
Ray, Tom Hilton, Mike Chernekoff, and Paul Preston.

Mid-Continent takes the position that, since Haltestified everyone
agreed with the plan to “undercut” the class bylisgtwith key potential class
members, it would be “no harm, no foul” if Mid-Camént, through Preston and
later through Futrell, Lambert and others, caroet that plan without telling
Sundown. But there was never any such agreentesiiead, the notion of
“‘undercutting” the class was just one of a numbequestionable ideas for
handling the litigation that Preston fielded at theeting including:

» getting the suits dismissed for nothing based srpbrported
relationship with plaintiff's counsél;
« stipulating to class certificatiohand

« testifying against other oil companies who hadisil the ared.

! Mid-Continent wrongly asserts that Robin McGuiteoaattended this meeting. Mid-
Continent Brief, p.17. He didn’t. McGuire did@ven begin working for Sundown until April,
2006. R7975.

2 R7570/7-15; R7643/11-18; R8224/24—8225/1.

3 R8209/16-20; R7642/23—7643/10; R8224/21-23

4 R5948/16-24.
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Far from being in agreement, it was apparent thexiet was a marked
difference of opinion between the two sets of aigs as to how the case should
be handled. Notably, there was no evidence that Sundowrfieselorsed the
undercutting idea. As Mike Chernekoff put it, foy one, was skeptical. | believe
Mr. Rosenblum expressed some skepticism and saré&mmknow, we were not,
| guess, putting forth a defense plan at that pdtintas basically we are listening,
and, frankly, | didn’t necessarily agree with whay were saying™

This very obviouglisagreemenon strategy was one significant motivation
for confirming that neither set of attorneys woualdve forward without the
knowledge and consent of the other until the parti@de a decision on who would
be lead counsel — a decision which rested upon@®didtinent’s reservation of
rights letters, in process but not yet sent to $wrd Even Preston, understood
this:

It was very clear to me, reading your [Rosenblum’s]
emails and whatever else | did to make my rea@s, th
you were really not interested in us doing thatKmg

contacts with Leopold and Slater] until the isselative
to ‘is there a reservation of rights or is ther¢, noas at

> R7643/19-25.

® R7643/21-25.See alsdR7643/19—7644/7; R7644/16—7645/6; R7590/9-22. dBum
and Mid-Continent had already agreed that Sunddwnld pursue an Act of God defense.
Louisiana had essentially abolished strict liapMitithout negligence in 1996. Frank L. Maraist
& Thomas C. Galligan, JrBurying Caesar: Civil Justice Reform and the Chagd-ace of
Louisiana Tort Law71 TuL. L. REV. 339(1996). The strategies suggested by Preston seemed
unrealistic, and in some cases more likely to etttthaims rather than to advance the Act of God
defense. R7644/8-15; R8225/2-4.
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least in your [Rosenblum’s] mind or your client’sna,
Sundown, our client’s mind resolvéd.

Mid-Continent’s contention that Preston was hired tb his “experience”

with class actions is wrong. R8107 cited for fhrigposition actually shows

Clayton wanted Preston because Clayton was a satbifponer and needed
additional manpower to handle such significant sagélayton picked Preston
because they “had a business relationship in teg”peot due to any particular
expertise in class actions. Further, Preston dsimated he did not understand
class actions when he talked about preventing landcs from “joining” the class
by offering them settlements. Had a class beetifiedr landowners would not
have had to “join” the class action — they wouldédnaeen automatically included
and then given the opportunity to opt 8ut.

Preston was never part of Sundown’s “defense tebatause he was

secretly acting only for Mid-Continent. Mid-Congéint asserts that “Leopold was

the type of landowner that the defense team wadsrigdor to undercut the class
action.” But this was the furthest thing from the mindtué lawyers who were

actually defending Sundown. Although Haltom téstifthat Preston had “only

" R8063/16-21.

® This inaccurate view of class action law was sthdmeMid-Continent which continues
to promote it throughout its brieSee, e.g. The visit was designed to show landowners they
would nothave to jointhe Blanchardlitigation in order to submit their claims.” Mi@ontinent
Brief, p.39 (emphasis added).

® Mid-Continent Brief, p.12.
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one client,” Sundown? Haltom secretly used Preston as Mid-Continentis/&.
Texas law is clear that defense counsel hired bpsurer may not act contrary to
the insured’s wishes, owes unqualified loyaltyhte insured, and must at all times
protect the interests of the insured if those gg&s would be compromised by the
insurer’s instructions® Yet here Preston acted against Sundown’s direct
instructions not to visit the area without Carl Boklum, Sundown’s long-standing
Jones Walker attorn€y. Further, Preston told Haltom that he knew Sundanah
Rosenblum would be “unhappy” about his visit, b&ityyour [Mid-Continent’s]
counsel” his primary concern was the amount of pahat Mid-Continent had at
stake'® Haltom directed Preston to circumvent Sundowmslieit contrary
instructions and thus began the process of conslgioundermining Sundown’s
defense of the class actiofs.

Preston was not part of the “defense team” and @undvas not looking for
landowners like Leopold. Neither Sundown nor deeks Walker counsel agreed to

such a plan, nor were they aware at the time thva&s being carried out.

10 R8108.

1 State Farm Mut. Auto. Ins. Co. v. Tray8B0 S.W.2d 625, 627-28 (Tex. 1998), citing
Employers Cas. Co. v. Tille96 S.W.2d 552, 558 (Tex. 1973).

12 CEO Gregg Allen and COO Tom Hilton. JX25 at MC5269.
13 JX25/MC-2568.

4 Preston continued his representation of Mid-Camttnnot Sundown, when he invited
Slater and Leopold to contact Rolla Pritner at Midrtinent to resolve their “claims.” DX170.
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Leopold was not told that the diesel found on hepprty was not

Sundown'’s unrefined crude oil and Leopold woulderdvave been satisfied with

what Mid-Continent was offering — instead his expgons were created and then

amplified by Mid-Continent’s secret investigatim®cret sampling and secret

settlement offer. Mid-Continent again asserts‘tteeharm, no foul” argument by

suggesting that because Futrell told Leopold ttetil on his property was diesel,
there was no prejudice to Sundown by withholdirg Muthig report (from both
Sundown and Leopold). Leopold, however, testiflet the fact that the oil was
diesel meant nothing to him — it was never expliteehim that diesel oil could
not have come from Sundovim.Indeed, despite the diesel findings, Mid-
Continent’s environmental engineer Lambert wasstingg that he would report the
spill to the state as a spill from Sundown’s fagili

Additionally, Mid-Continent’s suggestion that it svghe withdrawal of the
offer, and not the making of the offer, that spdrteopold to action rests on
quicksand. In support of this, Mid-Continent citéple hearsay® But direct
testimony from Leopold and correspondence from loddip lawyer told a
different story, which the jury was entitled to iegke. Mid-Continent and its

agents led Leopold to believe that he had beewasrgoing to be, offered

15R6108; R6143.

16 px220.
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$100,000"" He could not understand why Mid-Continent offecedly $54,536°
Sundown had no opportunity to correct Leopold’simgessions because
Sundown was not told what was going on, and, eveenvit learned much later
that the offer had been made, it was not giverwthele truth. By the time
Sundown had the complete picture (through discoiretliis lawsuit) it was far too
late to prevent the damage done, and Sundown dibddht it could to control the
problem Mid-Continent created.
Response to Mid-Continent’s Argument
Point I.
Point IC.

Mid-Continent argues: The district court made norgdrial ruling in
Midcon | regarding the existence of a bad-faith aa under Texas law.

Sundown replies: In Midcon |, the district courtxlicitly found that
under Texas law an insurer could “breach the goaodith duty in the processing
of a claim” and therefore held that “Texas law appbk and does provide a
remedy for the claims Sundown asserts.”

Attempting to excuse the district court’s aboutefan Sundown’s claim for

breach of the common law duty of good faith and daialing, Mid-Continent

1" R6115/10-25.

18 Jx509.
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argues that: (a) the district did not hold predtthat Texas law provides a remedy
for Sundown’s bad-faith claims, and (b) the distaourt’s submission of
Sundown’s bad-faith claim to the jury properly tolled the “preferred approach”
of this Court. Neither argument is correct.

First, as specified in Midcon I, the district coaddressed and ruled on Mid-

Continent’s motion for “summary judgment on all®ifindown’s bad-faith

claims.™ Mid-Continent’s request for summary judgment droSundown’s
bad-faith claims specifically included a requestdsmissal of Sundown’s claim
that Mid-Continent had “committed . . . common-lbaad faith” by “making an
unreasonable settlement offer to a third-partynetait.”™ Ruling on that motion,
the district court considered and rejected theipesargument that it accepted post-
verdict: that an “insurer does not owe its insusettlity of good faith and fair
dealing when investigating and defending thirdypart. claims against the
insured” and that the only recognized tort dutyhia third party context is the
Stowersduty? In its pre-trial rejection of this argument, ttlistrict court found
instead that “[i]t is possible to breach the goaithf duty in the processing of a

claim” under Texas law and later reemphasized $taker‘does not foreclose the

9 Midcon I, R2333 (emphasis added).
20 Mid-Continent’s summary judgment memorandum, R1835

21 Mid-Continent’s summary judgment memorandum, R1842
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possibility that, under some circumstances, anrerstan be held liable for bad-
faith handling of a claim even in the absence akcage.?” The district court
therefore held, “Texas law applies and does proaidemedy for the claims
Sundown assert$” Further, the district court then carried throwghits ruling by
charging the jury on Sundown’s common law bad-faltims using language
directly drawn from Texas Supreme Court c&de$herefore, notwithstanding
Mid-Continent’s argument to the contrary, the recsihows indisputably that the
district court took a post-verdict about-face frampre-trial ruling.

Second, the district codrtand now Mid-Continent invoke this Court’s so-
called “preferred approach” in an attempt to jysiibmission of Sundown’s bad-
faith claim to the jury despite the district cosrsubsequent, post-verdict decision
that the claim was not legally cognizable underakstaw. This reliance
disregards that this Circuit’s preference thatréistourts reserve ruling on
motions for judgment as a matter of law until sukston of the case to the jury has
nothing to do with submission to the jury of causkaction that the law

(allegedly) does not recognize. Instead, the peefze relates only to a district

22 Midcon I, R2337-38, citin@Republic Ins. Co. v. Stoke303 S.W.2d 338, 341 (Tex.
1995); Midcon I, R2355.

23 Midcon I, R2360-61.

24 SeeTable | infra p.12, comparing the district court’s charge tojtihg and Texas case
law.

25 Midcon IV, R6945, n.9.
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court’s reservation of a ruling until after the gt when the district court, pre-

verdict, questions the sufficiency of evideri€eThe district court’s error here is

even more apparent — and its effect even more glicgfh to Sundown — because
the district court had the pre-trial opportunityaddress directly whether Texas
law recognizes a cause of action for an insureat faith in handling a third-party
claim against its insured and in fact did so byregply holding that Texas law

“does provide a remedy” for such a claim.

%6 Unitherm Food Sys., Inc. v. Swift-Eckrich, [846 U.S. 394, 406 (2006YjcDaniel v.
Terex USA, L.L.C2012 WL 1292778 (5th Cir. 2012}ichols Construction Co. v. Cessna
Aircraft Co, 808 F.2d 340, 354, n.28 (5th Cir. 1985).

27 Midcon I, R2360-61.
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Table 1: Comparison of Jury Charge on Bad Faith wth Texas Case Law

Jury charge at R3567-68

Texas case law

Sundown alleges that Mid-Continent breach
its duty of good faith and fair dealing by consalyu
undermining Sundown’s defense in the Underlying
Litigation and by failing to conduct a reasonable
investigation of Sundown’s Hurricane Katrina clain
Mid-Continent denies this allegation.

Under Texas law, an insured may recover forparty liability insurance because the duty of remde

breach of the duty of good faith and fair dealing
where an insurance compacymmits some act, so
extreme, that the act would cause injury independ
of the policy claim

To establish this claim, Sundown must prove
by a preponderance of the evidence:

(1) thatMid-Continent consciously
undermined Sundown’s defensaéhe Underlying
Litigation, and that this act caused Sundowuary
independent of Sundown'’s policy claion

(2) that Mid-Continentailed to conduct a
reasonable investigatioof Sundown’s Hurricane
Katrina claim,_and that this act cause Sundowury
independent of Sundown'’s policy claim

“We do not exclude, however, the possibility timat
denying the claim, the insurer magmmit some act, so
gxtreme, that would cause injury independent opthiiey

>Blaim
the established principles regarding the duty oihaarer
to timely investigate its insureds’ claimsStoker 903
S.W.2d 338, 341 (Tex. 1995)

. “In Head we said it was unnecessary to recogniz
duty of good faith and fair dealing in the contekthird-

care adopted iBtowersalready offered greater protectio
for the insured We further concluded that reght
cfranted undeBtowerdogether with rights under the
contract of insurance fully protected the insurgdiast ...
* erroneous refusal to defend a third-party liabittgim
The factual circumstances alleged in the presesd age
quite different from those inlead however. Here, the
plaintiff's allegations are not that the insurerraig
refused a defense, but thhe insurer consciously

undermined the insured’s deferfs&tate Farm Mut. Autq.

Ins. Co. v. Traver980 S.W.2d 625, 629 (Tex. 1998)
“[W]e reaffirm that an insurance company may a

breach its duty of good faith and fair dealingfaying to

reasonably investigate a claitn

Universe Life Ins. Co. v. Gile850 S.W.2d 48, 56 at n. 5

(Tex. 1997)

{N2470718.2}
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Points IA, IB, and ID.

Mid-Continent argues: Texas law does not recogn&eluty of good faith
in handling third-party claims, and Texas courtsircluding the Texas Supreme
Court in its Traver decision — have not recognizady exception to this rule.

Sundown replies: In_Traver, the Texas Supreme Coaxplicitly refused
to limit an insurer’s duty to its insured in the thd-party claims-handling context
to the Stowers duty under circumstances where “timesurer consciously
undermined the insured’s defense.”

Mid-Continent argues that the Texas Supreme CoUirdserdecision is
inapplicable to Sundown’s bad-faith claim becailseTexas Supreme Court did
not have a claim for breach of the duty of goothfaiefore it in that cas®. To the
contrary, the Texas Supreme Couifimverdecision fully supports Texas law’s
recognition of Sundown’s claim against Mid-Contihen

In Traver, the Texas Supreme Court reliedaryland Ins. Co. v. Head
Indus. Coatings & Sen/S when it initially noted that the court of appeiasts
Traverdecision had held “that an insurer owes no dutyaufd faith to its insured

in the context of a third-party liability clain?” The Texas Supreme Court relied

28 sundown acknowledged this point in its originaebat p.62.
29938 S.W.2d 27, 28 (Tex. 1996).

%0 State Farm Mut. Auto. Ins. Co. v. Tray8B0 S.W.2d 625, 627 (Tex. 1998).
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on itsHeaddecision because, in it, the court had limitedresurer’s duty of good
faith in the third-party context exclusively to timsurer’'sStowersduty, reasoning
that “an insured is fully protected against hisumes’s refusal to defend or
mishandling of a third-party claim by his contraaitandStowersights.”™*

After noting the court of appeals’ recognition béHeadlimitation, the
Texas Supreme Court then expressly rejected apipliicaf that limitation to
circumstances in which the insured’s allegatioms“t#rat the insurer consciously
undermined the insured’s defensé.As the court emphasized: “The factual
circumstances in the present case are quite différem those irHead
however.®® “Here, the plaintiff's allegations are not thaetinsurer merely
refused a defense, but that the insurer consciauglgrmined the insured’s
defense.® The Texas Supreme Court then remanded the cdlse toal court “to
allow Traver to pursue any remaining claims thaplesel or might plead against
State Farm?2®

In other words, the Texas Supreme Coufraverstated that an insurer in

fact owes a tort duty beyond tBéowersduty to its insured and that the insurer

¥ Head 938 S.W.2d at 28-29.
32980 S.W.2d at 629.

B1d.

#d.

%4d.
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breaches that duty if it consciously underminegsired’s defense. Whether
labeled a duty of good faith or otherwise, the toecognized a tort duty and
concluded that the limitation recognizedHeaddoes not apply when an insurer
consciously undermines its insured’s defenBeaverfully supports recognition of
a cause of action for Mid-Continent’s breach otait duty owed to Sundown and
fully supports the jury’s verdict arising from they’'s decision that Mid-Continent
consciously undermined Sundown’s defense oBila@achardclass action. The
judgment consistent with the jury’s verdict shohk&lreinstated.

Points IE and IF.

Mid-Continent argues: No court has recognized anamon law claim for
breach of the duty of good faith based on Stokesidreme act language.

Sundown replies: The Texas Supreme Court has cetssitly reiterated
the possibility of a_Stoker “extreme act” claim, dnunder the_Erie doctrine, this
“considered dicta” of the Texas Supreme Court mus followed to determine
Texas law.

Mid-Continent’s argument that no court has recogaia claim for breach of
an insurer’s duty of good faith based $tokeis extreme act language ignores that,
in no case followingtoker has any court disclaimed tHatiokeraffords a cause of
action for an “extreme act” of an insurer in brea€lits obligation of good faith in

the context of an insurer's handling of a thirdtpaidlaim. Instead, the Texas

(N2470718.2} 15



Supreme Court has itself at least twice reaffirrttelpossibility of é5toker

extreme act claim under appropriate circumstanoest recently in 2005 in
Progressive Cnty. Mut. Ins. Co. v. B3Yydnd before that in 2001 #merican
Motorists Ins. Co. v. Fodg€ Mid-Continent’s contention that more than 15 gear
have passed sin&okerwithout a court applying it disregards that thxd®
Supreme Court keeps repeating that such a claimaxiayunder the right set of
facts. Indeed, in this case, both before and durial, the district court
recognized the existence oBtokerextreme act claim, holding that Texas law
afforded such a claim and then following througttrial by instructing the jury on

it accordingly.

Mid-Continent’s contention also disregards thathis Court’sde novo
review of the district court’s decision on statevJahe Court, in the absence of a
dispositive Texas Supreme Court decision, must lomkonly to other Texas case
law, but to dicta as well to make Esie court determination of Texas laiv.And,
given that the Texas Supreme Court has consistesjigated itStoker‘extreme

act” language, it cannot be ignor&dinstead, “[u]nder diversity jurisdiction,

36177 S.W.3d 919, 922 (Tex. 2005).
3763 S.W.3d 801, 804 (Tex. 2001).
% paz v. Brush Engineered Materials, 1855 F.3d 383, 392 (5th Cir. 2009).

39 See Fehlhaber v. Fehlhah&81 F.2d 1015, 1023 (5th Cir. 198P)ucet v.
Middleton 328 F.2d 97, 101 (5th Cir. 1964).
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considered dictum stating how an issue is to balved is evidence” the Court
“must consider in determining the most likely regalbe reached by a [Texas]

court faced with this issué”

Mid-Continent’s effort to have this Court dismiss
Stokels extreme act language as unbinding therefors faifecognize the Court’s
Erie obligation to follow this considered dicta of thexs Supreme Court.

Point 1G.

Mid-Continent argues: This Court’'s_Northwinds desion did not apply
the Stoker language to a claim for breach of the tduof good faith, and,
regardless, Northwinds is distinguishable becaus@Nlontinent’'s extreme acts
with Leopold relate to Mid-Continent's mishandlingf the Blanchard class
action.

Sundown replies: _Northwinds fully supports recodioin of Sundown’s
bad-faith claim arising from Mid-Continent’'s extrem conduct in its secret
dealings with Leopold.

While Mid-Continent acknowledges that this CourNiorthwinds
“recognized a recovery under tB¢okerlanguage,” it then argues tHabrthwinds
does not apply to Sundown’s claim becalNsethwindsappliedStokeronly to

statutory bad-faith claims. The insuredNorthwindsproceeded only on its

statutory claims simply because its action wasrejan insurance servicing

*Thomas v. Hoffman-LaRoche, In@49 F.2d 806, 812 (5th Cir. 1992).
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company and an earlier Texas appellate court adeclsad held that a cause of
action for breach of good faith does not exist agiadn insurance servicing
company?®* Nothing inNorthwindssuggests that the Court’s recognition of a
Stokerextreme act claim, or as the Court put it, tBéokerstandard,* is
inapplicable to an insured’s bad-faith claim aghitssinsurer. Moreover, here,
Sundown not only satisfied its burden to show Migh@nent’s breach of its good
faith duty, it also, just like the insured Northwinds satisfied its burden to show
that Mid-Continent violated a number of statutorg\psions. Thus, there is no
valid reason to support rejection of the applicatd the ‘Stokerstandard” to
Sundown’s extreme act claim against Mid-Continent.

Mid-Continent’'s second argument against applicatibNorthwindsis that
Mid-Continent’s secret visit, secret sampling aadrst settlement offer to Leopold
all related to Sundown’Blanchardclass action claim, while the injury to the
insured inNorthwindswas independent of the insurance servicing company
mishandling of the insured’s workers’ compensatitaims. The fundamental
problem with Mid-Continent’s argument is that itiased purely on Mid-

Continent’s after-the-fact justifications for itexert dealings with Leopold. And

“1 Northwinds Abatement, Inc. v. Employers Ins. of &saw69 F.3d 1304, 1311-12 (5th
Cir. 1996).

2 Northwinds Abatement, Inc. v. Employers Ins. of §8g258 F.3d 345, 353 (5th Cir.
2001).
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none of Mid-Continent’s “evidence” that purportedikys its secretive actions with
Leopold to theBlanchardclass action addresses the fact that, at the tinde M
Continent engaged in its covert conduct with Ledpdlwas not acting under
Sundown’s policy to settle an existing claim beeausopold had not made one.
Like Northwinds Mid-Continent’s extreme acts with Leopold givinge to its
liability were completely independent of Sundowpddicy claims, which at the
relevant time were limited to Sundown’s cleanupreland theBlanchard Danos
andBarasichclass action suits.

Point Il.

Mid-Continent argues: An insurer’'s attempt to exase its contractual
right to settle a claim is not “extreme conduct.”

Sundown replies: Mid-Continent’s contractual disetion to settle claims
and suits did not grant it authority to seek outagnants nor to manufacture
claims against its insured; such is “extreme condtic

Mid-Continent relies owWayne Duddlesten, Inc. v. Highland Ins. £o.
Kreit v. St. Paul Fire & Marine Ins. C3? andMethodist Hosp. v. Zurich Am. Ins.

Co.* to support its argument that its conduct with ez$po Leopold cannot be

3110 S.W.3d 85 (Tex.App. 2003).
442006 WL 322587 (S.D. Tex. 2006).

5329 S.W.3d 310 (Tex.App. 2009).
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considered “extreme” because under the policymseat had discretion to settle
claims, whether meritorious or not. None of théhauties upon which Mid-
Continent relies are apposite here because, in@abtiem, the insurers’ settlement

overtures were in response to existing claims adjey lawsuits”®

In stark
contrast to the circumstances in which the insuegescised their authority to
settle in those cases, Mid-Continent unilateratigt aecretly contacted Leopold,
conducted sampling on his property and made histteement offer, all without
Leopold having made any sort of formal claim ageSisndowri.” Mid-Continent
therefore cannot hide behind its contractual dismngto settle claims to shield its
extreme conduct, because its secretive actions mareaken for purposes of
settling an existing claim.

In its original brief, Sundown posited that fouctiars heighten Mid-
Continent’s culpability and that the presence ekthfactors makes Mid-
Continent’s secretive conduct particularly “extreim@ddressing Sundown’s four
factors, Mid-Continent first argues that Sundowitethto show it was harmed by
the secret visit. This is based in part on theregous premise that Sundown

agreed with the strategy of trying to settle cgaesemeal and creating claims

outside of the existing class actions — an ideaRhaston proposed and that was

¢ See Duddlesteri10 S.W.3d at 8Kreit, 2006 WL 322587 at *1 andethodist 329
S.W.3d at 513-14.

*"See, e.g.JX53; R958/9.
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secretly adopted, promoted, and carried out by ®katinent. Although Preston
testified that he really couldn’t tell whether Somah’s oil was on Leopold’s
property® and he couldn't tell whether Slater’s property wasnaged or ndf, the
day after the visit, Preston wrote to Haltom sdgnetcommending “an aggressive
evaluation and settlement strategy,” characterizimgpold and Slater as
landowners who were “not part of the class actiofisThen, on November 14,
2005, after Sundown had rejected his representaimston secretly e-mailed
Slater and Leopold telling them that if they “remjad] interested in resolving
[their] claims against Sundown” he could arrangeaio inspection by Mid-
Continent’s expert Luther Holloway which was “apste the right direction”
toward resolving their claim®. Two days later, he secretly wrote again to Slater
and Leopold telling them (finally) that he wouldo‘fonger be involved in this
case,” but they could contact Rolla Pritner at lidntinent to resolve their
“claims against Sundown® Haltom was copied with Preston’s correspondence

and asked Preston to continue representing MidiGemit even if he could not

8 R8046/11-14.
49 R8048/9-13.
%0 JX30.

>1 JX36.

52DX170.
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represent Sundowti. None of this was revealed to Sundown which haiiea

that Mid-Continent was actively trying to settlethva) Leopold whose property
was not within the Coast Guard zones; and b) Slateo was Sundown’s landlord,
and whom everyone had agreed was to be contactgetbpRosenblum.
Unquestionably, Preston’s visit was the startinoppfor Mid-Continent’s scheme
to create, promote, and settle claims with Leop8ldter, and others, all without
telling Sundown.

Second, Mid-Continent argues that there was nceee that the settlement
offer was an attempt to exhaust policy limits toidwdefending Sundown. To the
contrary, there was solid evidence from which timg could infer this intent. In
October 2005, Mid-Continent told Sundown in writitigat it would defend
Sundown under the excess poltéyln March 2006, Mid-Continent told its
reinsurers in writing that it would not withdrawetldefense when it tendered the
primary policy limit> At that time, Haltom had “reasonable knowleddittthe
cleanup exceeded tipeimary limit,>® but he had no way of knowing whether the

cleanup even approached #esdimit. Thus, Mid-Continent had no

53 DX169.
54DX109, DX114, DX117.

> DX203 (Haltom recites conversation with Fred Thempof Aon Re that Mid-
Continent would tender its primary limits, but wdwontinue to defend, possibly appointing
counsel of its own choosing “in order to consergsts.”).

4.
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justification for paying out the excess limits (rtlpghe reinsurers’ money) when it
made the offer to Leopold. Indeed, Mid-Continemntnued to defend the case
until it tendered its excess limit in August 20@6d it only tendered the excess
limit when it had received documentation from Sundon July 2006 of total
cleanup costs in excess of $5.4 million.

Having built up Leopold’s expectations through combus contacts and
secret sampling of his property without accuratefgrming Leopold of the
results, Mid-Continent submitted the excessive @uegudicial offer to Leopold on
June 2, 2006 and said nothing about it to Sunddwimegtime or at the face-to-face
meeting with Sundown on June 16th, even thougipdnges specifically discussed
the risks of “neighboritis” at that meeting. Haitts calculation tap® shows that
Haltom knew that his offer to Leopold was four tertbe average per-class-
member settlement figure in tiBéanchardplaintiffs’ counsel’s $9.5 million
opening demantf a demand which Mid-Continent had in hand on May2P®6
before it made the prejudicial offer to Leopdid.

Mid-Continent’s extreme conduct was all part olbascious plan to use

Leopold as a baseline that, from Haltom’s pointiefv on June 2, 2006, would

STDX277.
8 DX240.

% Dx241.
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quickly exhaust the excess policy. He set thelleshkigh, expecting Leopold to
accept and advertise his settlement to other petatass members. Had Haltom’s
plan worked, Leopold’s neighbors would have expeésienilar offers, and Mid-
Continent could have exhausted its excess limit®itime, leaving Sundown to
face nearly 2000 uncompensated class members.Cildinent’s only concern
was to pay out its excess limits and stop payimgimdown’s defense.

The fact that Mid-Continent’s plan did not succdeglause it was forced to
withdraw offer and later find another way to exhae excess limits, does not
detract from the extreme nature of Mid-Continect®duct. Nor does it mean that
Sundown was not harmed both by the making of theeseffer and by Mid-
Continent’s failure to reasonably and promptly explthe offer once it was made.
The derailing of Mid-Continent’s plan by Sundowirisistence that the offer be
withdrawn only mitigated Sundown’s damage from geptial $38,000,008 to
the $2,000,000 that it ultimately incurred. Theyjwas on solid footing under the
Brennan’sstandard in finding as much in its jury verdict.

Third, Mid-Continent continues to turn a blind eépehe principle that once
it issued a reservation of rights letter, asseréingservation that its appointed
defense counsel could influence (the intentionakaclusion), it lost the right to

control the defense. In fact thexserecontentions in the class actions of

®.e., four times theBlanchardplaintiffs’ settlement demand. DX277.
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intentional acts and Mid-Continent referenced titentional act exclusion in all of
its reservation of rights letters including tBnchardletter® Mid-Continent
knew that Sundown was asserting an Act of God defeand, by generating
claims and making exorbitant settlement offers, {@mhtinent consciously
undermined that defense, all without telling Sundavhat it was doing.

Fourth and last, Mid-Continent argues that theat$fef its conduct were not
magnified becausBlanchardwas a class action. It is simple common sende tha
bad-faith conduct in a one-plaintiff case has mwage potential for the
defendant than the same case in which there ansdhnds of plaintiffs and there is
a danger that the effects of an unjustified setlenoffer will spread to all of the
others via “neighboritis.” Indeed, both Haltom abdrley recognized this.

Point 1J.

Mid-Continent argues: The district court correctlgoncluded that no
reasonable jury could have found that the Leopoléttteement offer caused
Sundown $2 million in increased settlement costs.

Sundown replies: It was more than reasonable ftyetjury to find that,
absent Mid-Continent’s settlement offer, Sundownutd have settled Blanchard
with an agreement to remediate only, particularlyivgn that Sundown paid

nothing in the two other class action suits.

®1E.g.,JX15 at MC003289; DX116 at 2 (“expected or intenitgary”).
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Mid-Continent’s argument that there was no supottie record that its
conduct damaged Sundown at all ignores the testimbdfsregg Allen and Robin
McGuire on that subject, and the fact that the rotheess actions against Sundown
were dismissed for nothing. Mid-Continent alsoages the fact that Sundown’s
primary focus from the day the spill occurred waslean up every trace of its oil
and that, even though the Coast Guard had sigrieshahe cleanup of its facility
and the surrounding areas, a major pillar of Surmdswlass settlement in
Blanchardconsisted of an agreement to remediate any Sunddiaund on a
class member’s property. It was more than readerfabthe jury to conclude that
it was only because Mid-Continent had establishki)l expectation of monetary
compensation that Sundown had to add a monetaméryof $2 million to class
members on top of its agreement to remediate. \Wderequired under the
Brennan’sstandard, all inferences in Sundown’s favor arevdrand the testimony
of Gregg Allen and Robin McGuire is properly coresied, the jury’s verdict falls
squarely within the realm of reason.

Point Il.
Point lA.
Mid-Continent argues: Article 21.42 mandates Texazw.
Sundown replies: Article 21.42 applies only to ¢mact-based claims. Itis

inapplicable to Sundown’s extracontractual non-staory bad-faith claim.
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Mid-Continent’s statement that “Sundown does nguarthat article 21.42
was an erroneous basis for the granting of sumnuaiyment and the application
of Texas law®?is misleading. The district court did not apply éven mention)
Article 21.42 when it decided iMidcon Ithat Texas law and not Louisiana law
should apply. Instead, the district court simp&ydithat because Texas law “does
provide a remedy for the claims Sundown assé&ftS{indown’s Louisiana law
bad-faith claims should be dismissed.

Article 21.42 by its own terms states that, if agrtconditions are met,
contracts of insurance are governed by Texas lawsays nothing about
extracontractual claims. Extracontractual badhfalaims, whether under Texas or
Louisiana law, are independent of policy claims arglconsidered tort claims, not
contract claim$? Sundown agrees that Texas law applies to itschrecontract

claims and to its specific statutory claims undher Texas Insurance Code. But as

®2 Mid-Continent Brief, p.50.
®3 R2360-61.

% Stoker 903 S.W.2d at 340-41 (“We accept the premisé@frgument that a policy
claim is independent of a bad faith claimTyansportation Ins. Co. v. Morig879 S.w.2d 10,
17 (Tex. 1994) ( “The threshold of bad faith isale@d when a breach of contract is accompanied
by an independent tort.”}iles v. Security Nat. Ins. C&88 S.W.2d 566, 567 (Tex. 1990) (“[A]
breach of the duty of good faith and fair dealiny give rise to a cause of action in tort that is
separate from any cause of action for breach ofittterlying insurance contract.”).

Louisiana law agreesNVegener v. Lafayette Ins. C60 So0.3d 1220, 1229 (La. 2011)
(La. R.S. 22:1220 imposes duties upon insurersaitetseparate and distinct from the duties
mentioned in the contract of insuranceManuel v. Louisiana Sheriff's Risk Management Fund
664 So0.2d 81, 84 (La. 1995) (“[T]he subject mattiethe statute is unrelated to that of the
contract.”).
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to its extracontractual common law bad-faith claiinT,exas law does not provide
a remedy, Louisiana law should apply.

Mid-Continent’s argument that endorsements to ey indicate the
parties’ intent to apply Texas law fails for a demireason. These endorsements
only show that the parties intended Texas law fyato the insurance contract,
not that either party intended to apply the lavaoy particular state to tortious
wrongdoing independent of the policy.

Point IIB.

Mid-Continent argues: Sundown ignores contactsapplying Section 6.

Sundown replies: Mid-Continent fails entirely to dalress Section 6.
Further, because the issue is the tort of bad faitiot breach of contract, Section
145 contacts, not Section 188 contacts, apply. J@aonhtinent inadequately
addresses Section 145.

Mid-Continent completely omits any discussion @& thost basic rule for
Texas choice-of-law analysis, 86 of the Restatem@&htis, Mid-Continent avoids
any analysis of the policies of Texas, the polickEkouisiana, and the basic
policies underlying the field of insurance badHaitall of which favor application
of Louisiana law.

Instead, Mid-Continent skips directly to the issfi€ontacts, and then

focuses primarily on the wrong section: 8188 aggobnly to contract issues and is
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thus entirely irrelevant to Sundown’s non-statutbag-faith claim for the reasons
just discussed.

Mid-Continent gives only a brief nod to 8145, whanthdresses tort issues,
and even there misses the mark. Of the four cofdators listed in 8145, only
factor d — the place where the relationship betwtberparties is centered —
arguably falls in the Texas column. Factors alaahere the injury occurred and
where the conduct occurred) distinctly favor Loama, while factor ¢ (the location
of the parties) is evenly split between Texas akhlma.

Mid-Continent seeks to insert Texas into factoesmd b by asserting,
without any basis in or citation to the record tthighe plan to visit Leopold’s
propertywas proposed in Texasd approved in Oklahom&” This is wrong.
Preston devised the plan to visit Leopold’s prop&dm his Louisiana office and
outlined it in an e-mail to Halto#f. Haltom then approved the plan. More
importantly, Mid-Continent designed the plan togglface in Louisiana and
implemented it in Louisiana.

The value of the 8145 factors is not equal. Thstrmaportant factors for
extracontractual nonstatutory bad faith in thisecase factors a and b: where the

injury occurred and where the conduct took platke fact that one party was

®5 Mid-Continent Brief, pp.55-56 (emphasis added).

66 3x25.
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located in Texas and another in Oklahoma or trgably their relationship was
centered in Texas has little or nothing to do with wrong that Mid-Continent did
and the harm that befell Sundown as a result. Rlégss of the parties’ locations,
Mid-Continent committed the tort in Louisiana, éwandown paid the $2 million
settlement in Louisiana. Louisiana has the stretiggerest in applying its law to
wrongs committed within its borders which it deatm$e bad faith. Neither Texas
nor Oklahoma has a comparable interest.

Point IIC.

Mid-Continent argues: Louisiana law does not reauge a remedy when
an insurer, acting in bad faith, injures its insui in the course of handling a
third-party claim. Therefore, Texas and Louisiarlaw do not conflict.

Sundown replies: Louisiana law does grant a remedyan insured who is
injured as a result of bad-faith third-party claimsandling by its insurer.
Therefore, if Texas law does not recognize suchHaim, a true conflict exists.

The district court never conducted a choice-of-&awalysis because it held
pre-trial that Texas law recognized a cause obadir damage caused by an
insurer’s bad-faith handling of third-party claimsccordingly, no conflict
analysis was necessary. When the district coamgeéd its mind after the trial and
held that Texas law didot recognize such a cause of action, a confounding

situation arose. The jury had already been changelér a legal theory that the
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district court now said didn’t exist. And a posat choice-of-law analysis could
not retrospectively correct that error. Accordingtone was conducted, all to
Sundown’s prejudice.

Mid-Continent now asserts that there was nevercamylict to begin with
and thus no choice-of-law analysis was necessaguse (quite the opposite of
what the district court originally held and on whit instructed the juryheither
Texasnor Louisiana law recognize such a cause of actiollid-Continent is
wrong. Louisiana has long recognized a broad dtiyood faith owed by an
insurer to its insured. That duty encompasse®niytfirst-party claims, but also
any bad-faith handling of third-party claims thatises damage to the insured.

As noted in Sundown’s original brief, La. R.S. 220 (now 22:1973)
neither invented nor limited an insurer’s duty obg faith. It merely codified a
pre-existing jurisprudentially-described duty irtrexnely broad terms. Mid-
Continent fails entirely to address the broad diggcribed in La. R.S. 22:1220.
Neither the statute nor the jurisprudence limiesithsurer’s duty to first-party
claims-handling. Indeed, the statute expandedititye of good faith to include a
duty of good faith to third parties in some instasicand added statutory penalties
to the tort damages that were already availablesioreds under existing law.

Accordingly, it makes no sense to suggest thatdiana law allows a remedy to

%" Mid-Continent Brief, pp.56-59.
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an insured only for damages caused by an insusadsfaith handling of a first-
party claim, but not for bad-faith handling of artlhparty claim. Louisiana law
makes no such distinction.

Sundown has cited several cases in its originaf lbor the propositions that
the duty of good faith includes a) a duty to kespihsured advised of settlement
negotiations Roberig;®® b) a duty not to enter into inappropriate settlataend to
consider the interests of the insured in everjesatnt Pareti):*® and c) a duty
when multiple claims are presented to act in tiseined’s best interest in
considering whether to settle one or more of tlagnts Paret). Mid-Continent
violated each of these duties and caused Sundomagkas a result.

Mid-Continent’'s argument that these cases do npltyageems to spring
from the premise that unless it acted in exacttysame way, under exactly the

same circumstances, and caused exactly the sanagdas one of these cases, it

%8 Roberie v. Southern Farm Bureau Cas. Ins, @84 So.2d 713 (La. 1967). Mid-
Continent also claims th&oberiepresented &towerssituation. It did not.Roberiewas a bad
faith case. The court specifically found that itreurance company breached no duty in refusing
the plaintiff's settlement demand (as it would hadhave done to inciBtowerdiability) and
trying the case. lts liability was based on itsdwh of the duty of good faith and fair dealing by
failing to keep the insured advised of settlemegatiations, thus depriving the insured of the
opportunity to protect his own financial interestwhatever manner he chose.

Stowerdiability does not require bad faith; it merelyqreres negligence — a lack of
ordinary care.American Physicians Ins. Exchange v. Gar&a6 S.W.2d 842, 848 (Tex. 1994).
See also St. Paul Fire and Marine Ins. Co. v. Cteseent Services, Incl93 F.3d 340, 344 (5th
Cir. 1999).

% Pareti v. Sentry Indemnity G&36 So0.2d 417 (La. 1988).
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could not be liable under Louisiana law. Thus, Midntinent argues that because
it only failed to advise Sundown of offeramiade instead of settlement offers it
received Roberiedoes not apply? and similarly, because it didn’t actuappy a
settlement, but merelypade a settlement offd?areti doesn’t apply! Accepting
Mid-Continent’s argument would allow an insurefatmid Louisiana bad-faith
liability merely by devising new and slightly difent ways of committing bad

faith or by causing different types of damagedgansured.

Essentially, Louisiana law requires proof of thédaing elements in a tort
case: duty; breach of duty; causation; and damZgkEd-Continent owed a duty
of good faith to Sundown. It breached that dutg.breach caused Sundown
damages. The jury confirmed each of these pamits iverdict, with its finding
that Mid-Continent’s bad-faith offer to Leopold &&a Sundown to incur the
additional monetary portion of tidanchardsettiement of $2 million.
Superimposing Louisiana law on the factual finding$he jury leads to the
conclusion that had the jury been charged with tiama law, it would have
reached the same decision that it did under thegehgiven. Accordingly and

alternatively, if it is determined now that Texasv/ldoes not provide a remedy,

9 Mid-Continent Brief, pp.58-59.
X Mid-Continent Brief, pp.57-58.

2 Detraz v. Lee950 So.2d 557, 565 (La. 2007) (causation is stdbeiil into cause-in-
fact and legal cause).

(N2470718.2} 33



there exists a clear conflict and Louisiana lamusthde applied to allow Sundown
a remedy for Mid-Continent’s bad-faith conduct.
Point III.

Mid-Continent argues: The jury’s finding that MidSontinent failed to
promptly provide Sundown with a reasonable explapatof the settlement offer
to Leopold was not supported by legally sufficieewvidence. The facts and
inferences point so strongly and overwhelmingly @ finding that Mid-
Continent’s explanation_was reasonable and promptat no reasonable jury
could have found as this jury did.

Sundown replies: In its efforts to undermine thaury verdict, Mid-
Continent misrepresents evidence in the record amidcharacterizes Sundown’s
arguments. The jury’s decision that Mid-Continendid not provide a prompt and
reasonable explanation of the settlement offer, thid-Continent acted
“knowingly,” and that the failure was a producingause of Sundown’s damages,
was fully supported by the evidence and was emilyergasonable.

The letter of July 10, 2006 was not
a reasonable explanation of the basis for the offer

Mid-Continent argues that Haltom’s explanation afiMContinent’s
settlement offer to Leopold was reasonable andahgteasonable insurer in the
same circumstances would have provided a similplagation. Haltom’s

explanation, a single sentence, was on its faceasonable. He stated simply:
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In addition, based on the findings of no contamarato
the property of Mr. Leopold other than some oildes
on some of the debris, we have extended an offer of
$54,536.00 to Mr. Leopol&

The jury acted well within reason in finding thhis terse explanation did not
satisfy Mid-Continent’s statutory obligation to prde a reasonable explanation of
the basis for its offer.

The letter states that there is no contaminatiodofLeopold’s property

except for oil residue on some of the debris. B¥&md-Continent had had proof
that the oil residue on the debris came from Sumdavhich it did not, and even if
Haltom had explained that the offer was premisethercost of hauling off the
debris, which he did not, the explanation washagury correctly concluded, not
reasonable. The debris created by Hurricane Katrad to be removed in order
for the residents of Port Sulphur to resume theimmal lives, regardless of
whether “some of the debris” had oil residue onFurther, the July 10 letter
provided no explanation for the $54,536.00 amowntwhy debris removal would
be so expensive. Haltomp®st hocexplanation at trial that Leopold’s debris
required special handling lacked foundation and magart of the original
explanation. In fact, as the jury learned, theridab Port Sulphur, including

Leopold’s debris, was hauled away by governmenttiaitiesfor free™ Again,

3 DX266.

" R7841/12-14; R6084/5-21; R6118/12-14; R6120/561 R/8-19.
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under theBrennan’sstandard, the district court erred in overturnihg jury’s
reasonable and supported verdict.
Second, when viewed in the light of Haltom’s stateis at the June 16,
2006 meeting between Mid-Continent and Sundowntdfaé one-sentence
explanation of the offer appears even more unredden At that meeting, Haltom
agreed without prompting that:
« Hurricane Katrina damaged the properties, not Suncd
* No settlement offers were appropriate at that tiame}
* Making settlement offers could cause “neighborite’Sundown’s
detriment’®
Given these statements by Haltom, it was perfeethgonable for the jury to reject
— as wholly unreasonable — Mid-Continent’s “explaomd to Sundown of its
Leopold settlement offer.
Finally, on July 21, 2006 Haltom told McGuire thn “didn’t know” what
possessed him to make the offer, a statement higtadrim his trial testimony’

All of this is more than sufficient evidence to popt the jury’s verdict.

Mid-Continent’s letter did not explain
the basis in the policy for the offer

" R6631/7-12.
" R6631/19 — R6632/4: DX71 at SELP-15494-95.

" R6373/24 — R6374/7 and R8165/9-12.
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Mid-Continent next argues that in order to be reabte the letter need only
have shown the “basis in the policy” for the offerd then asserts that the
reference to oil residue on the debris somehowkaddhe pollution
endorsement But the letter says nothing about policy provisiomuch less
anything about the policy’s pollution endorsemeltonly contains a statement
that the offer was made because some of Leopoébssihad oil residue on it.

Mid-Continent’s explanation was not prompt

Mid-Continent also asserts that its explanation Ypasmpt” because
Sundown received the “estimate” (presumably Fusrelhdated letter to Haltom
setting forth an “adjusted offer”) on July 10, 20&xG&he latest. In support of this
assertion, Mid-Continent cites Joint Exhibit 58 atates, “Haltom sent the
estimate via email to one of Sundown’s lawy€rsowever, Joint Exhibit 58 is a
June 2, 2006 e-mail foeopold’s lawyerPeter Wanekjot an e-mail tdcSundown'’s
lawyers®

Mid-Continent likewise strains credulity by declagithat the letter was not
only written by Haltom on July 10, but was alseceivedoy Sundown on July 10.

The letter was sent by regular mail (not e-mail) #rere was affirmative

’8 Mid-Continent brief, p.61.
9 Mid-Continent brief, p.61.

80 JX58 shows the addressee wasnek@mcsalaw.caml_eopold hired Peter Wanek
after Haltom told Futrell to “Let Chris [Leopoldhkw that if we make any offer we are in
violation of the code of ethics.” DX233 (e-mail%8/2006).
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testimony that it was not received at Jones Walkit July 21, 2008! 49 days
after the offer was made and 35 days after the I@titemeeting where Haltom
agreed that no offers should be made. The jurgloded logically that Haltom
realized he had done something very bad and thverefut only delayed writing
the confessional letter, but also delayed mailigletter as long as possiffe.

Greco’s “Contractor’s Invoice” sent later
did nothing to clarify the basis for the offer

Mid-Continent also mischaracterizes Sundown'’s arguingoncerning the
Greco Construction “proposal.” Mid-Continent dea®several pages of its brief
to explaining that Greco never actually performigel work and that, although the
document was entitled “Contractor’s Invoice,” itswaally simply a proposal.

Those arguments are unnecessary and misplacedlowuarhas never
contended that Greco Construction performed th&wWbiSundown simply
pointed out that attaching a document entitled ‘t@utor’s Invoice” to a one-line
e-mail stating “Here is the only document Dana &utrould find regarding the
Leopold estimate,” did nothing to illuminate thesobrity of the July 10th letter.

There was no explanation of how the “Contractan\gice” related to the offer of

8 R7691/14-15.

8 This was also supported by Mid-Continent’s paatfices. Compare dates on Mid-
Continent’s reservation of rights letters (Octob#r) with their postmarks (October 13th) and
dates of Sundown’s receipt (October 18tB)X109, DX110, DX111.

8 Government authorities, not Greco, removed Ledpaldbris.
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$54,536 to Leopold. There was no explanationttitlocument was a proposal
and not an actual invoice. Providing the Grecaudoent to Mike Chernekoff on
July 26, 2006 did not transform the letter of JLly 2006 into a reasonable
explanation. Further, the suggestion that DaneelFgtexplanation in trial
testimony four years later could remedy the orifinadequate and unreasonable
explanation in the letter of July 10, 2666efies logic.

The evidence at trial showed that, in July 2006dewn did not understand
why the offer was made and thus attempted to descanre about it by asking
Haltom to produce all documents concerning therdffeSundown attempted to
understand and get clarification of the rationalethe offer because Haltom’s
explanation made no sense. In its assessmentdbCidintinent’s breach of its
statutory duty to provide a prompt and reasonakidamation, the jury was
entitled to consider Sundown’s questioning of thsib for the offer after it learned
of it and was equally entitled to consider Mid-Goanht’'s acts of concealment in
response. Nonetheless, the district court disrdifise fact that Mid-Continent
failed to produce the Muthig report to Sundown tatiag that the statute only

obligates an insurer to provide a reasonable eapilam for the basis in the policy,

8 Mid-Continent’s Brief, pp.62-63.
8 Mid-Continent blatantly misstates this as a regbgsSundown “to produce everything

related to Sundown’s claim.” Mid-Continent Bript63. The claim for which information was
requested was not Sundown'’s claim but was Leopaldisn instigated by Mid-Continent.
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in relation to the applicable facts or law, for tféer, and does not “require that
the insurer provide everything the insured requé&$tCertainly, and regardless of
the district court’s post-verdict opinion of itsasonableness, the jury was entitled
to reject the bare-boned July 10th letter as fgitm provide a reasonable
explanation of the policy basis for the Leopoldlsetent offer, and, just as
certainly, the jury could reasonably rely on Mid+@ioent’s failure to provide
Sundown with the Muthig report as further evidetita Mid-Continent had in fact
violated its statutory duty to provide a reasonaplanation to Sundown. As
reflected by the jury’s verdict, both the singleysce July 10th letter itself and
Sundown’s various efforts to better understandit@re&Sundown eventually
received it adequately demonstrated Mid-Contindlaflsire to meet its statutory
duties. And, as the jury rightly concluded, Mid+@ioent’s deliberate
concealment of the Muthig report (which containefdimation directly related to
Leopold’s claim and which would have exculpated &wn and been extremely
useful to its defense) was knowing bad-faith conduncMid-Continent’s part that
caused harm to Sundown.

Sundown repeatedly asserted that, in addition itmgbe
unreasonable, Mid-Continent’s explanation was mobypt.

86 R7016.
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Mid-Continent argues that the district court cotigassumed that Mid-
Continent’s offer was “promp?’ and contends that promptness “was not a
contested issue in the district couft.This is wrong. Sundown asserted lack of
promptness at many junctures in the litigation.

First, Sundown specifically alleged in its pleadirigat Mid-Continent
violated TEx. INS. CoDE 8541.060(a)(3) which requires an insureptomptly
provide a reasonable explanation for the insur@fifar of a compromise settlement
of a claim® Sundown also alleged that Mid-Continent violafect. INs. CODE
8542.153 by its failure to inform Sundown of it$esfto settle within ten days, and
that it was damaged and prejudiced in its abibtygach a reasonable settlement
because of this breach.

Next, Sundown developed testimony from Leopold,thatl Sundown been
able to provide him with a full and prompt explaoatof the circumstances of the
offer (including the Muthig report), his animosttywards Sundown would have

been tempered and he could have acted differ&htlyacking critical information

8" The district court stated the explanation follovtied offer by a little more than one
month. The offer actually was not received by Swwmal until July 21, which makes the delay
closer to two months than one month and far in exoé the 10-day statutory requirement.

8 Mid-Continent Brief, p.65.
89 R2423, 224,
O R2422 q9217-18.

1 R6143/25—6144/17; R6145/15-25.
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and being under an erroneous impression, Leopgltesi up as Blanchardclass
representative and spread the word against Sundown.

Next, Sundown specifically argued to the distrmtid concerning the jury
charge that there was a complete failure of expianand that any explanation
that was given was not prompt. The district court acknowledged Sundown’s
assertion of lack of promptness stating, “I follesat you're saying on this®

Finally, in Sundown’s opposition to Mid-Continenpsst trial motions,
Sundown went into great detail about its effortsldain an explanation of the
settlement offer which extended well into Augus®@0 Sundown concluded this
argument by stating:

The refusal to give Sundownpaomptand complete
explanation of what had gone prevented Sundown

from even attempting to rectify the situation befor
Leopold spread the word about Sundown and contacted

the Blanchard attorneys to serve as a named class
representative. At that point the damage was dbne.

Mid-Continent references the district court’s halglin Midcon | that Mid-
Continent’s failure to advise of the settlementwitten days did not cause injury
to Sundown. This holding related to Sundown’s bheaf contract claim and the

ten-day notice requirement oEX. INs. CODE 8542.153. Sundown has not

%2 R6801.
%d.

%4 R4304 (emphasis added).
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appealed its breach of contract claim. Howevat,bEars any relevance to the
current appeal, Sundown has asserted that “toxtemthe district court made a
factual finding which might spill over to the baaith claim, ... that finding was
clearly wrong and ... it [is included] under the umlba of this assignment of
error.”® TEX. INS. CobE §542.153supportsSundown’s argument on promptness,
because it indicates that any delay of more thadal@ cannot be prompt as a
matter of law.

Finally, even if it might be argued that the detdynore than 10 days was
merely an “oversight” by Haltom, there can be nowse for Haltom’s failure to
reveal the offer on June 16th at the face-to-faeeting between Mid-Continent
and Sundown. Despite extended discussion at thating about settlement, and
the importance of making no settlement offers at goint to avoid neighboritis,
Haltom never mentioned that heatteadymade a settlement offer to Leopold two
weeks earlief® The jury’s determination that Mid-Continent’s é@#on to wait to
reveal the offer only weeks later accurately assskisat Mid-Continent’s
explanation was, by no means, prompt. In factdilay constituted continued
deliberate concealment of the offer and unqueshilynaarmed Sundown.

The evidence supports the jury’s finding of proaghgccause

% Sundown Brief, pp.103-04.

% R6632/8-11.
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In its final argument, Mid-Continent contends thaén if it failed to give a
prompt, reasonable explanation of the Leopold offemdown did not prove that
this was a producing cause of the $2 million congmof theBlanchard
settlement. Th&lanchardsettlement had two parts: a court-approved
remediation component where Sundown promised tdpagymediate any
property where its oil remained; and a monetary ponent of a $2 million
payment to all class members regardless of whétiegrcould prove their property
was contaminated with Sundown’s il Mid-Continent ignores the testimony of
Robin McGuire and Gregg Allen that because of Mahtihent’s settlement offer
to Leopold and Sundown’s inability to diffuse iféeet (due to lack of a
reasonable and prompt explanation) the settlemahtdninclude the $2 million
cash component. The jury obviously credited tegdinony because it awarded
Sundown precisely $2 million in compensatory dansatfee amount attributable
to theBlanchardsettlement’s monetary component. UnBegnnan’s it was
improper for the district court to second guessjting's finding.

Further supporting the finding of producing causeswhe undisputed fact
that two other class actiorBarasichandDanos were dismissed without any

payment by Sundown, in contrast to Blanchardcase. Mid-Continent implies

97 SeelX96, MC011429-30 (Court-approved remediation piarSettlement Agreement)
and JX98, MC011509 (Class Notice setting forth lienef settlement).
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that Sundown paid nothing in those suits becauser alefendants whose spills
were larger than Sundown'’s spill settled the casas implication which is untrue
and not supported by any record evidence. Mid-@ent contends that in order to
prevail on this argument Sundown should have predwvidence that those suits
were dismissed without payment by the co-defendants

Mid-Continent’'s arguments twist the burden of pro8undown proved that
it had been sued in three class actions and inamyBlanchard did it have to
pay anything. The burden then shifted to Mid-Coenit to prove — if it could —
that the “real” reason Sundown made no paymeBaasichandDanoswas that
co-defendants settled those suits. Mid-Continehhdt and could not do this
because in fachoneof the defendants iBarasichor Danospaid a penny to have
those suits dismissed.

Mid-Continent also completely overlooks Sundowr@rtively relaxed
“producing cause” burden, which is less stringbantthe burden to show
proximate cause because “foreseeability is nolement.®® It requires only a
showing of “a causal connection beyond the poirdasfjecture or mere
possibility,” and may be established “by circumstaror direct evidence” that

“need not exclude every other possibilif{f. Mid-Continent would have this Court

% Gabriel v. Lovewel164 S.W.3d 835, 844 (Tex.App. 2005).

4.
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disregard the evidence supporting the jury’s detestion that Sundown met its
relatively lenient “producing cause” standard afgirand ignore the district
court’s improper usurpation of the jury’s role. éljury correctly found an
adequate causal connection between Mid-Continawtisns in violation of its
statutory duties and Sundown’s damaj8s.

A falsehood can never be a reasonable explanation

Mid-Continent also fails to oppose Sundown’s argontkat a false
explanation, no mater how reasonable-soundingneasar be a reasonable
explanation. For example, if A and B have an sgetional collision and each
says he had the green light, then both explanationsdreasonable. But if B is
lying and knows that A had the green light, thes 8xplanation is not reasonable
because it is not true. Mid-Continent failed tedllose the real reason for its
settlement offer — a desire to quickly expend d@Bqy limits (including excess
policy limits) to avoid continuing paying for Sungn’s defensé’ Any
deliberately false explanation given by Mid-Contiheno matter how reasonable-

sounding, could not be reasonable.

10 5ee Ortiz v. Flintkote Co761 S.W.2d 531, 534-535 (Tex.App. 1988it denied
1989) andPenn-America Ins. Co. v. Zertuch®0 F. Supp. 2d 832, 844 (W.D. Tex. 2011).

191 See discussiosupraat pp.22-24 and DX277. Mid-Continent's conductstrioe
evaluated in the light of the facts known and peext by it at the time it made the offer.
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Overturning the jury verdict on the ground thatreasonable jury could
have decided as this jury did was an extreme apgtified measure, contrary to
theBrennan’sstandards. Upon review of all the evidence, amgvohg all
reasonable inferences in favor of Sundown, theesnad strongly supported the
jury verdict. The district court improperly rewéigd the evidence in granting
Mid-Continent’s post-trial motions and ignored siangial evidence supporting
Sundown’s position. Mid-Continent makes no viadnlgument to the contrary.

CONCLUSION

Sundown has suffered a great injustice. Sundows tss Court to reverse
the judgment of the district court and order reatestnent of judgment based upon

the jury verdict.
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