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Mr. Chief Justice TANEY delivered the opinion of 

the court. 

. . . 

The question is simply this: Can a negro, whose 

ancestors were imported into this country, and sold as 

slaves, become a member of the political community 

formed and brought into existence by the Constitution 

of the United States, and as such become entitled to all 

the rights, and privileges, and immunities, guarantied by 

that instrument to the citizen? One of which rights is the 

privilege of suing in a court of the United States in the 

cases specified in the Constitution. 

. . . 

The words “people of the United States” and 

“citizens” are synonymous terms, and mean the same 

thing. They both describe the political body who, 

according to our republican institutions, form the 

sovereignty, and who hold the power and conduct the 

Government through their representatives. They are 

what we familiarly call the “sovereign people,” and every 

citizen is one of this people, and a constituent member 

of this sovereignty. The question before us is, whether 

the class of persons described in the plea in abatement 

compose a portion of this people, and are constituent 

members of this sovereignty? We think they are not, 

and that they are not included, and were not intended to 

be included, under the word “citizens” in the 

Constitution, and can therefore claim none of the rights 

and privileges which that instrument provides for and 

secures to citizens of the United States. On the contrary, 

they were at that time considered as a subordinate and 

inferior class of beings, who had been subjugated by the 

dominant race, and, whether emancipated or not, yet 

remained subject to their authority, and had no rights or 

privileges but such as those who held the power and the 

Government might choose to grant them. 

It is not the province of the court to decide upon 

the justice or injustice, the policy or impolicy, of these 

laws. The decision of that question belonged to the 

political or law-making power; to those who formed the 

sovereignty and framed the Constitution. The duty of 

the court is, to interpret the instrument they have 

framed, with the best lights we can obtain on the subject, 

and to administer it as we find it, according to its true 

intent and meaning when it was adopted. 

. . . 

In the opinion of the court, the legislation and 

histories of the times, and the language used in the 

Declaration of Independence, show, that neither the 

class of persons who had been imported as slaves, nor 

their descendants, whether they had become free or not, 

were then acknowledged as a part of the people, nor 

intended to be included in the general words used in 

that memorable instrument. 

It is difficult at this day to realize the state of public 

opinion in relation to that unfortunate race, which 

prevailed in the civilized and enlightened portions of the 

world at the time of the Declaration of Independence, 

and when the Constitution of the United States was 

framed and adopted. But the public history of every 

European nation displays it in a manner too plain to be 

mistaken. 

They had for more than a century before been 

regarded as beings of an inferior order, and altogether 

unfit to associate with the white race, either in social or 

political relations; and so far inferior, that they had no 

rights which the white man was bound to respect; and 

that the negro might justly and lawfully be reduced to 

slavery for his benefit. He was bought and sold, and 

treated as an ordinary article of merchandise and traffic, 

whenever a profit could be made by it. This opinion was 

at that time fixed and universal in the civilized portion of 

the white race. It was regarded as an axiom in morals as 

well as in politics, which no one thought of disputing, or 

supposed to be open to dispute; and men in every grade 

and position in society daily and habitually acted upon it 

in their private pursuits, as well as in matters of public 

concern, without doubting for a moment the correctness 

of this opinion. 

And in no nation was this opinion more firmly 

fixed or more uniformly acted upon than by the English 

Government and English people. They not only seized 

them on the coast of Africa, and sold them or held them 

in slavery for their own use; but they took them as 

ordinary articles of merchandise to every country where 

they could make a profit on them, and were far more 

extensively engaged in this commerce than any other 

nation in the world. 

The opinion thus entertained and acted upon in 

England was naturally impressed upon the colonies they 

founded on this side of the Atlantic. And, accordingly, a 

negro of the African race was regarded by them as an 

article of property, and held, and bought and sold as 

such, in every one of the thirteen colonies which united 

in the Declaration of Independence, and afterwards 

formed the Constitution of the United States. The slaves 

were more or less numerous in the different colonies, as 

slave labor was found more or less profitable. But no 

one seems to have doubted the correctness of the 

prevailing opinion of the time. 



2 

 

The legislation of the different colonies furnishes 

positive and indisputable proof of this fact. 

It would be tedious, in this opinion, to enumerate 

the various laws they passed upon this subject. It will be 

sufficient, as a sample of the legislation which then 

generally prevailed throughout the British colonies, to 

give the laws of two of them; one being still a large 

slaveholding State, and the other the first State in which 

slavery ceased to exist. 

The province of Maryland, in 1717, (ch. 13, s. 5,) 

passed a law declaring “that if any free negro or mulatto 

intermarry with any white woman, or if any white man 

shall intermarry with any negro or mulatto woman, such 

negro or mulatto shall become a slave during life, 

excepting mulattoes born of white women, who, for such 

intermarriage, shall only become servants for seven 

years, to be disposed of as the justices of the county 

court, where such marriage so happens, shall think fit; to 

be applied by them towards the support of a public 

school within the said county. And any white man or 

white woman who shall intermarry as aforesaid, with any 

negro or mulatto, such white man or white woman shall 

become servants during the term of seven years, and 

shall be disposed of by the justices as aforesaid, and be 

applied to the uses aforesaid.” 

The other colonial law to which we refer was passed 

by Massachusetts in 1705, (chap. 6.) It is entitled “An act 

for the better preventing of a spurious and mixed issue,” 

&c.; and it provides, that “if any negro or mulatto shall 

presume to smite or strike any person of the English or 

other Christian nation, such negro or mulatto shall be 

severely whipped, at the discretion of the justices before 

whom the offender shall be convicted.” 

And “that none of her Majesty’s English or Scottish 

subjects, nor of any other Christian nation, within this 

province, shall contract matrimony with any negro or 

mulatto; nor shall any person, duly authorized to 

solemnize marriage, presume to join any such in 

marriage, on pain of forfeiting the sum of fifty pounds; 

one moiety thereof to her Majesty, for and towards the 

support of the Government within this province, and the 

other moiety to him or them that shall inform and sue 

for the same, in any of her Majesty’s courts of record 

within the province, by bill, plaint, or information.” 

We give both of these laws in the words used by the 

respective legislative bodies, because the language in 

which they are framed, as well as the provisions 

contained in them, show, too plainly to be 

misunderstood, the degraded condition of this unhappy 

race. They were still in force when the Revolution 

began, and are a faithful index to the state of feeling 

towards the class of persons of whom they speak, and of 

the position they occupied throughout the thirteen 

colonies, in the eyes and thoughts of the men who 

framed the Declaration of Independence and 

established the State Constitutions and Governments. 

They show that a perpetual and impassable barrier was 

intended to be erected between the white race and the 

one which they had reduced to slavery, and governed as 

subjects with absolute and despotic power, and which 

they then looked upon as so far below them in the scale 

of created beings, that intermarriages between white 

persons and negroes or mulattoes were regarded as 

unnatural and immoral, and punished as crimes, not 

only in the parties, but in the person who joined them in 

marriage. And no distinction in this respect was made 

between the free negro or mulatto and the slave, but this 

stigma, of the deepest degradation, was fixed upon the 

whole race. 

We refer to these historical facts for the purpose of 

showing the fixed opinions concerning that race, upon 

which the statesmen of that day spoke and acted. It is 

necessary to do this, in order to determine whether the 

general terms used in the Constitution of the United 

States, as to the rights of man and the rights of the 

people, was intended to include them, or to give to them 

or their posterity the benefit of any of its provisions. 

The language of the Declaration of Independence 

is equally conclusive: 

It begins by declaring that, “when in the course of 

human events it becomes necessary for one people to 

dissolve the political bands which have connected them 

with another, and to assume among the powers of the 

earth the separate and equal station to which the laws of 

nature and nature’s God entitle them, a decent respect 

for the opinions of mankind requires that they should 

declare the causes which impel them to the separation.” 

It then proceeds to say: “We hold these truths to be 

self-evident: that all men are created equal; that they are 

endowed by their Creator with certain unalienable 

rights; that among them is life, liberty, and the pursuit of 

happiness; that to secure these rights, Governments are 

instituted, deriving their just powers from the consent of 

the governed.” 

The general words above quoted would seem to 

embrace the whole human family, and if they were used 

in a similar instrument at this day would be so 

understood. But it is too clear for dispute, that the 

enslaved African race were not intended to be included, 

and formed no part of the people who framed and 

adopted this declaration; for if the language, as 

understood in that day, would embrace them, the 

conduct of the distinguished men who framed the 

Declaration of Independence would have been utterly 

and flagrantly inconsistent with the principles they 

asserted; and instead of the sympathy of mankind, to 

which they so confidently appealed, they would have 

deserved and received universal rebuke and 

reprobation. 
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Yet the men who framed this declaration were great 

men — high in literary acquirements — high in their 

sense of honor, and incapable of asserting principles 

inconsistent with those on which they were acting. They 

perfectly understood the meaning of the language they 

used, and how it would be understood by others; and 

they knew that it would not in any part of the civilized 

world be supposed to embrace the negro race, which, by 

common consent, had been excluded from civilized 

Governments and the family of nations, and doomed to 

slavery. They spoke and acted according to the then 

established doctrines and principles, and in the ordinary 

language of the day, and no one misunderstood them. 

The unhappy black race were separated from the white 

by indelible marks, and laws long before established, 

and were never thought of or spoken of except as 

property, and when the claims of the owner or the profit 

of the trader were supposed to need protection. 

. . . 

And if we turn to the legislation of the States where 

slavery had worn out, or measures taken for its speedy 

abolition, we shall find the same opinions and principles 

equally fixed and equally acted upon. 

Thus, Massachusetts, in 1786, passed a law similar 

to the colonial one of which we have spoken. The law of 

1786, like the law of 1705, forbids the marriage of any 

white person with any negro, Indian, or mulatto, and 

inflicts a penalty of fifty pounds upon any one who shall 

join them in marriage; and declares all such marriages 

absolutely null and void, and degrades thus the unhappy 

issue of the marriage by fixing upon it the stain of 

bastardy. And this mark of degradation was renewed, 

and again impressed upon the race, in the careful and 

deliberate preparation of their revised code published in 

1836. This code forbids any person from joining in 

marriage any white person with any Indian, negro, or 

mulatto, and subjects the party who shall offend in this 

respect, to imprisonment, not exceeding six months, in 

the common jail, or to hard labor, and to a fine of not 

less than fifty nor more than two hundred dollars; and, 

like the law of 1786, it declares the marriage to be 

absolutely null and void. It will be seen that the 

punishment is increased by the code upon the person 

who shall marry them, by adding imprisonment to a 

pecuniary penalty. 

So, too, in Connecticut. We refer more particularly 

to the legislation of this State, because it was not only 

among the first to put an end to slavery within its own 

territory, but was the first to fix a mark of reprobation 

upon the African slave trade. The law last mentioned 

was passed in October, 1788, about nine months after 

the State had ratified and adopted the present 

Constitution of the United States; and by that law it 

prohibited its own citizens, under severe penalties, from 

engaging in the trade, and declared all policies of 

insurance on the vessel or cargo made in the State to be 

null and void. But, up to the time of the adoption of the 

Constitution, there is nothing in the legislation of the 

State indicating any change of opinion as to the relative 

rights and position of the white and black races in this 

country, or indicating that it meant to place the latter, 

when free, upon a level with its citizens. And certainly 

nothing which would have led the slaveholding States to 

suppose, that Connecticut designed to claim for them, 

under the new Constitution, the equal rights and 

privileges and rank of citizens in every other State. 

. . . 

The legislation of the States therefore shows, in a 

manner not to be mistaken, the inferior and subject 

condition of that race at the time the Constitution was 

adopted, and long afterwards, throughout the thirteen 

States by which that instrument was framed; and it is 

hardly consistent with the respect due to these States, to 

suppose that they regarded at that time, as fellow-citizens 

and members of the sovereignty, a class of beings whom 

they had thus stigmatized; whom, as we are bound, out 

of respect to the State sovereignties, to assume they had 

deemed it just and necessary thus to stigmatize, and 

upon whom they had impressed such deep and 

enduring marks of inferiority and degradation; or, that 

when they met in convention to form the Constitution, 

they looked upon them as a portion of their 

constituents, or designed to include them in the 

provisions so carefully inserted for the security and 

protection of the liberties and rights of their citizens.  

. . . 

It is true that the result either way, by dismissal or 

by a judgment for the defendant, makes very little, if 

any, difference in a pecuniary or personal point of view 

to either party. But the fact that the result would be very 

nearly the same to the parties in either form of 

judgment, would not justify this court in sanctioning an 

error in the judgment which is patent on the record, and 

which, if sanctioned, might be drawn into precedent, 

and lead to serious mischief and injustice in some future 

suit. 

We proceed, therefore, to inquire whether the facts 

relied on by the plaintiff entitled him to his freedom. 

The case, as he himself states it, on the record 

brought here by his writ of error, is this: 

The plaintiff was a negro slave, belonging to Dr. 

Emerson, who was a surgeon in the army of the United 

States. In the year 1834, he took the plaintiff from the 

State of Missouri to the military post at Rock Island, in 

the State of Illinois, and held him there as a slave until 

the month of April or May, 1836. At the time last 

mentioned, said Dr. Emerson removed the plaintiff 

from said military post at Rock Island to the military 
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post at Fort Snelling, situate on the west bank of the 

Mississippi river, in the Territory known as Upper 

Louisiana, acquired by the United States of France, and 

situate north of the latitude of thirty-six degrees thirty 

minutes north, and north of the State of Missouri. Said 

Dr. Emerson held the plaintiff in slavery at said Fort 

Snelling, from said last-mentioned date until the year 

1838. 

In the year 1835, Harriet, who is named in the 

second count of the plaintiff’s declaration, was the negro 

slave of Major Taliaferro, who belonged to the army of 

the United States. In that year, 1835, said Major 

Taliaferro took said Harriet to said Fort Snelling, a 

military post, situated as hereinbefore stated, and kept 

her there as a slave until the year 1836, and then sold 

and delivered her as a slave, at said Fort Snelling, unto 

the said Dr. Emerson hereinbefore named. Said Dr. 

Emerson held said Harriet in slavery at said Fort 

Snelling until the year 1838. 

In the year 1836, the plaintiff and Harriet 

intermarried, at Fort Snelling, with the consent of Dr. 

Emerson, who then claimed to be their master and 

owner. Eliza and Lizzie, named in the third count of the 

plaintiff’s declaration, are the fruit of that marriage. Eliza 

is about fourteen years old, and was born on board the 

steamboat Gipsey, north of the north line of the State of 

Missouri, and upon the river Mississippi. Lizzie is about 

seven years old, and was born in the State of Missouri, at 

the military post called Jefferson Barracks. 

In the year 1838, said Dr. Emerson removed the 

plaintiff and said Harriet, and their said daughter Eliza, 

from said Fort Snelling to the State of Missouri, where 

they have ever since resided. 

Before the commencement of this suit, said Dr. 

Emerson sold and conveyed the plaintiff, and Harriet, 

Eliza, and Lizzie, to the defendant, as slaves, and the 

defendant has ever since claimed to hold them, and 

each of them, as slaves. 

In considering this part of the controversy, two 

questions arise: 1. Was he, together with his family, free 

in Missouri by reason of the stay in the territory of the 

United States hereinbefore mentioned? And 2. If they 

were not, is Scott himself free by reason of his removal 

to Rock Island, in the State of Illinois, as stated in the 

above admissions? 

. . . 

Thus the rights of property are united with the 

rights of person, and placed on the same ground by the 

fifth amendment to the Constitution, which provides 

that no person shall be deprived of life, liberty, and 

property, without due process of law. And an act of 

Congress which deprives a citizen of the United States of 

his liberty or property, merely because he came himself 

or brought his property into a particular Territory of the 

United States, and who had committed no offence 

against the laws, could hardly be dignified with the name 

of due process of law. 

. . . 

But there is another point in the case which 

depends on State power and State law. And it is 

contended, on the part of the plaintiff, that he is made 

free by being taken to Rock Island, in the State of 

Illinois, independently of his residence in the territory of 

the United States; and being so made free, he was not 

again reduced to a state of slavery by being brought back 

to Missouri. 

Our notice of this part of the case will be very brief; 

for the principle on which it depends was decided in this 

court, upon much consideration, in the case of Strader 

et al. v. Graham, reported in 10th Howard, 82. In that 

case, the slaves had been taken from Kentucky to Ohio, 

with the consent of the owner, and afterwards brought 

back to Kentucky. And this court held that their status 

or condition, as free or slave, depended upon the laws 

of Kentucky, when they were brought back into that 

State, and not of Ohio; and that this court had no 

jurisdiction to revise the judgment of a State court upon 

its own laws. This was the point directly before the 

court, and the decision that this court had not 

jurisdiction turned upon it, as will be seen by the report 

of the case. 

So in this case. As Scott was a slave when taken into 

the State of Illinois by his owner, and was there held as 

such, and brought back in that character, his status, as 

free or slave, depended on the laws of Missouri, and not 

of Illinois. 

. . . 

Mr. Justice CURTIS dissenting. 

. . . 

To determine whether any free persons, descended 

from Africans held in slavery, were citizens of the 

United States under the Confederation, and 

consequently at the time of the adoption of the 

Constitution of the United States, it is only necessary to 

know whether any such persons were citizens of either 

of the States under the Confederation, at the time of the 

adoption of the Constitution. 

Of this there can be no doubt. At the time of the 

ratification of the Articles of Confederation, all free 

native-born inhabitants of the States of New Hampshire, 

Massachusetts, New York, New Jersey, and North 

Carolina, though descended from African slaves, were 

not only citizens of those States, but such of them as had 

the other necessary qualifications possessed the 

franchise of electors, on equal terms with other citizens. 
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. . . 

An argument from speculative premises, however 

well chosen, that the then state of opinion in the 

Commonwealth of Massachusetts was not consistent 

with the natural rights of people of color who were born 

on that soil, and that they were not, by the Constitution 

of 1780 of that State, admitted to the condition of 

citizens, would be received with surprise by the people 

of that State, who know their own political history. It is 

true, beyond all controversy, that persons of color, 

descended from African slaves, were by that 

Constitution made citizens of the State; and such of 

them as have had the necessary qualifications, have held 

and exercised the elective franchise, as citizens, from 

that time to the present. 

. . . 

I can find nothing in the Constitution which, 

proprio vigore, deprives of their citizenship any class of 

persons who were citizens of the United States at the 

time of its adoption, or who should be native-born 

citizens of any State after its adoption; nor any power 

enabling Congress to disfranchise persons born on the 

soil of any State, and entitled to citizenship of such State 

by its Constitution and laws. And my opinion is, that, 

under the Constitution of the United States, every free 

person born on the soil of a State, who is a citizen of 

that State by force of its Constitution or laws, is also a 

citizen of the United States. 

. . . 

Nor, in my judgment, will the position, that a 

prohibition to bring slaves into a Territory deprives any 

one of his property without due process of law, bear 

examination. 

It must be remembered that this restriction on the 

legislative power is not peculiar to the Constitution of 

the United States; it was borrowed from Magna Charta; 

was brought to America by our ancestors, as part of their 

inherited liberties, and has existed in all the States, 

usually in the very words of the great charter. It existed 

in every political community in America in 1787, when 

the ordinance prohibiting slavery north and west of the 

Ohio was passed. 

And if a prohibition of slavery in a Territory in 

1820 violated this principle of Magna Charta, the 

ordinance of 1787 also violated it; and what power had, 

I do not say the Congress of the Confederation alone, 

but the Legislature of Virginia, or the Legislature of any 

or all the States of the Confederacy, to consent to such a 

violation? The people of the States had conferred no 

such power. I think I may at least say, if the Congress 

did then violate Magna Charta by the ordinance, no one 

discovered that violation. Besides, if the prohibition 

upon all persons, citizens as well as others, to bring 

slaves into a Territory, and a declaration that if brought 

they shall be free, deprives citizens of their property 

without due process of law, what shall we say of the 

legislation of many of the slaveholding States which have 

enacted the same prohibition? As early as October, 

1778, a law was passed in Virginia, that thereafter no 

slave should be imported into that Commonwealth by 

sea or by land, and that every slave who should be 

imported should become free. A citizen of Virginia 

purchased in Maryland a slave who belonged to another 

citizen of Virginia, and removed with the slave to 

Virginia. The slave sued for her freedom, and recovered 

it; as may be seen in Wilson v. Isabel, (5 Call’s R., 425.) 

See also Hunter v. Hulsher, (1 Leigh, 172;) and a 

similar law has been recognised as valid in Maryland, in 

Stewart v. Oaks, (5 Har. and John., 107.) I am not aware 

that such laws, though they exist in many States, were 

ever supposed to be in conflict with the principle of 

Magna Charta incorporated into the State Constitutions. 

It was certainly understood by the Convention which 

framed the Constitution, and has been so understood 

ever since, that, under the power to regulate commerce, 

Congress could prohibit the importation of slaves; and 

the exercise of the power was restrained till 1808. A 

citizen of the United States owns slaves in Cuba, and 

brings them to the United States, where they are set free 

by the legislation of Congress. Does this legislation 

deprive him of his property without due process of law? 

If so, what becomes of the laws prohibiting the slave 

trade? If not, how can a similar regulation respecting a 

Territory violate the fifth amendment of the 

Constitution? 


